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Section 2: General Duties

Article 1:201: Good Faith and Fair Dealing

(1) Each party must act in accordance with good faith and fair dealing.

(2) The parties may not exclude or limit this duty.

COMMENT

A.  Good Faith and Fair Dealing
This Article sets forth a basic principle running through the Principles.  Good faith
and fair dealing are required in the formation, performance and enforcement of the
parties’ duties under a contract, and equally in the exercise of a party’s rights under
the contract.  Particular applications of this rule appear in specific provisions of the
present Principles such as the duty of a party not to negotiate a contract with no real
intention of reaching an agreement with the other party (Article 2:301), not to disclose
confidential information given by the other party in the course of negotiations (Article
2:302), and not to take unfair advantage of the other party’s dependence, economic
distress or other weakness (Article 4:109).  Good faith and fair dealing are an
important factor when implied terms of a contract are to be determined (Article
6:102); and they give a debtor a right to cure a defective performance before the time
for performance (Article 8:104) and to refuse to make specific performance of a
contractual obligation if this would cause the debtor unreasonable effort and expense
(Article 9:102).

B.  Not Confined to Specific Rules
The concept is, however, broader than any of these specific applications.  It applies
generally as a companion to Article 1:104 on Usages.  Its purpose is to enforce
community standards of decency, fairness and reasonableness in commercial
transactions, see Article 1:108 on Reasonableness.  It supplements the provisions of
the Principles, and it may take precedence over other provisions of these Principles
when a strict adherence to them would lead to a manifestly unjust result. Thus, even if
the non-performance of an obligation is fundamental because strict compliance with
the obligation is of the essence of the contract under Article 8:103, a party would not
be permitted to terminate because of a trivial breach of the obligation.

The principle of good faith and fair dealing also covers situations where a
party without any good reason stands on ceremony.

Illustration 1:  In its offer to B, A specifies that in order for B’s
acceptance to be effective B must send it directly to A’s business
headquarters where it must be received within 8 days.  An employee of
B overlooks this statement and sends the acceptance to A’s local agent
who immediately transmits it to A’s headquarters where it is received 4
days later.  A cannot avoid the contract.
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The principle covers a party’s dishonest behaviour.

Illustration 2: The contract between A and B provides that A must bring suit
against B within two years from the final performance by B if A wants to
make B liable for defects in B's performance. Some time before the expiration
of this time limit A discovers a serious defect in B's performance and notifies
B that it intends to claim damages. B uses dilatory tactics to put A off. On
several occasions it assures A that A has no reason for concern. B undertakes
to look into the matter, but insists that it will have to investigate it carefully.

When after the expiration of the two years's time limit, A loses patience and
sues B, B invokes the time limit. Not having acted in good faith, B is estopped
from relying on the time limit.

In relationships which last over a period of time (Dauerschuldverhältnisse)
such as tenancies, insurance contracts, agency and distributorship agreements,
partnerships and employment relationships, the concept of good faith has particular
significance as a guideline for the parties' behaviour.

Illustration 3: In 1945 A, a car manufacturer in country Y, appoints B its sole
distributor of automobiles for country X. The contract takes effect on January
1, 1946, and runs for one year. It provides that A, though not obliged to do so,
may give B a one month notice if A does not wish to renew the contract. On
this condition one year contracts are issued by A and signed by B during the
following years. A does not wish to renew the contract for 1999 and so
informs B on November 30, 1998. Considering that a contractual relationship
between the parties has lasted for 51 years, B, despite the provision on notice
in the contract, is entitled to damages because in the circumstances the notice is
too short.

C.  Inconsistent Behaviour
A  particular application of the principle of good faith and fair dealing is to prevent a
party, on whose statement or conduct the other party has reasonably acted in reliance,
from adopting an inconsistent position. This translates directly into a number of
provisions of the Principles, e.g. Article 2:202(3), which provides that a revocation of
an offer is ineffective if it was reasonable for the offeree to rely on the offer as being
irrevocable, and the offeree has acted in reliance of the offer, and Articles 2:105(3) and
2:106(2), under which a party by its statement or conduct may be precluded from
asserting a merger clause or a no-oral-modification clause to the extent that the other
party has reasonably relied on them.  See also Article 3:201(3), which lays down that
an apparent authority of an agent that has been established by a principal’s
statements or conduct will bind the principal to the acts of the agent, and compare
Article 5:101(3), which provides that if a common intention of the parties as to the
interpretation of a contract cannot be established, the contract is to be understood
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according to the meaning that reasonable persons of the same kind as the parties
would give to it in the same circumstances.

The rule is, however, broader than any of these specific provisions.  It is a
general principle that a person should not be allowed to set up the invalidity of an act
or another reason for its not being binding upon him when he has induced another
person to alter his position on the faith of the act.

Illustration 4: An importer asked its bank to collect on a negotiable instrument.
The bank mistakenly reported to the customer that the money had been paid
and paid the customer its value.  When it was discovered that the amount had
not been paid, the importer had irrevocably credited the amount to its foreign
business partner.  The bank is estopped from reclaiming the payment.

D. Mutual Consideration
Article 1:201 imposes upon each party a duty to observe reasonable standards of fair
dealing and to show due regard for the interests of the other party. This applies, inter
alia, to their handling of contingencies which were not contemplated in their agreement
or in the rules of law governing the contract.

Illustration 5: Constructor C, whose employees have fallen ill in great
numbers, has asked Owner O for the time agreed for C's completion of O's
liquor store to be extended by one month. O has refused to grant the extension.
After that a licence to sell liquor which O expected to get as a routine matter is
held up due to a long lasting strike among civil servants which means that O
will not be able to use the building until three months after the agreed
completion time. Good faith requires that O notify C that it will not need to
have the building completed on time. See also Article 1:202.

Good faith and fair dealing is required of the party which is to perform its
obligations under a contract and of a party which wishes to have the contract enforced
when the other party has failed to perform. Good faith and fair dealing require, for
instance, the aggrieved party to limit as far as possible the loss which it will suffer as a
result of a breach by the other party, thereby reducing the amount of damages, see
Article 9:505.

E. Good faith and fair dealing distinguished
"Good faith" means honesty and fairness in mind, which are subjective concepts. A
person should, for instance, not be entitled to exercise a remedy if doing so is of no
benefit to him and his only purpose is to harm the other party. "Fair dealing" means
observance of fairness in fact which is an objective test, see as an example illustration
3. In the French language both these concepts are covered by the expression "bonne
foi" and in German by "Treu und Glauben".
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The notion of good faith (bonne foi) as set out in Article 1:201 is different
from the "good faith" of a purchaser who acquires goods or documents of title without
notice of third-party claims in the goods or documents. Article 1:201 does not deal
with bona fide acquisitions. The notion of  good faith in this Article is also different
from that used in Article 3:201(3) under which a principal is treated as having granted
authority to an agent when its conduct induces the third party in good faith to believe
that the agent has authority.

F. Good faith presumed
Good faith is to be presumed. The party which alleges that the other party has failed
to observe good faith and fair dealing has to prove it.

G.Limitations of Article 1:201
Sometimes there is a conflict between a legal rule and justice. The law or an otherwise
valid contract term may under the circumstances lead to a manifestly unjust result.
Whether in such cases the court should let justice prevail will depend, inter alia, upon
to what extent certainty and predictability in contractual relationships would suffer
by letting justice get the upper hand.

H. Article 1:201 is mandatory
Paragraph (2) provides that the parties cannot by their agreement exclude the duty of
good faith and fair dealing as provided in paragraph (1). Nor can they vary its effects.

What is good faith will, however, to some extent depend upon what was
agreed upon by the parties in their contract. Thus, parties may agree that even a
technical breach may entitle the aggrieved party to refuse performance, when, for
instance, its agents can ascertain a technical breach but not whether it is a trifle or not.

However, a party should not have a right to take advantage of a term in the
contract or of one of these Principles in a way that, given the circumstances, would be
unacceptable according to the standards of good faith and fair dealing. Contract
language which gives a party such a right should not be enforced.

NOTES

1. Survey of the Laws
The principle of good faith and fair dealing is recognised, or at least appears to be
acted on as a guideline for contractual behaviour, in all Member States. There is,
however, a considerable difference between the legal systems as to how extensive and
how powerful the penetration of the principle has been. At the one end of the
spectrum figures a system where the principle has revolutionized the contract law
(and other parts of the law as well) and added a special feature to the style of that
system (GERMANY). At the other end we find systems which do not recognize a
general obligation of the parties to conform to good faith, but which in many cases by



c1-2, as proof 111

specific rules reach the results which the other systems have reached by the principle
of good faith (ENGLAND and IRELAND).

The other systems in the European Union range between these two opposites.
They recognize a principle of good faith and fair dealing as a general provision, but
have not given it the same degree of penetration into their law of contract as has
German law.
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2. Germany
(a) In general
In GERMANY § 242 BGB has been used to make possible what has been called a
"moralization" of contractual relationships.  § 242 states in general terms that
everyone must perform his contract in the manner required by good faith and fair
dealing (Treu und Glauben) taking into consideration the general practice in commerce.

The provision has been used to qualify a rigorous individualism of the original contract
law of the BGB. It has operated as a "superprovision" which may modify the effect
of other statutory provisions. Based on BGB § 242, German courts have developed
new institutions (see (b) below), and have created a number of obligations to ensure a
loyal performance of a contract such as a duty of the parties to co-operate, to protect
each others' interests, to give information and to submit accounts.

There is, however, one important limit to the operation of the good faith principle. It
does not permit the courts to establish a general principle of fairness and equity. A
court may not replace the effects of a contract or of a statutory provision by an
outcome which it believes to be more fair and equitable (see Staudinger § 242 no.4).

(b) The Institutions
Among the institutions created by the courts relying on the good faith principle the
following should be mentioned:
- a change of circumstances (Wegfall der Geschäftsgrundlage) which makes the

performance of the contract extremely onerous for one party may lead to the
modification or termination of his contractual obligation. See also Article 6:111
of these Principles;

- a party's right may be limited or lost if enforcing it would amount to an abuse
of right. Abuse of right is found in the following typical cases: (1) A party
cannot acquire a right through dishonest behaviour (exceptio doli specialis); this
rule bears some resemblance with the concept of "unclean hands" in English
equity (see Palandt(-Heinrichs) § 242 no. 4 B.a.). (2) A party will lose a right
by breach of his own duty (Verwirkung - equitable estoppel). (3) A party
cannot claim a performance which he will soon have to give back to the debtor
(dolo facit, qui petit, quid statim redditurus est). (4) A party may not pursue an
interest which is not worth protecting. (5) A party may not rely on a
behaviour which is inconsistent with his earlier conduct (venire contra factum
proprium);

- ending of contractual obligations which extend over a period of time. These
obligations may be ended for compelling reasons (wichtiger Grund) even
though this is not supported by a statutory or contractual provision. The right
to end these obligations may be limited by the contract, but it may not be
completely excluded (BGH 4 April 1973, BB 1973, 819). See also Article
6:109 of these Principles.

3. England and Ireland
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As was mentioned above, note 1, the common law of ENGLAND and IRELAND
does not recognize any general obligation to conform to good faith and fair dealing.
However, many of the results which in other legal systems are achieved by requiring
good faith have been reached in English and Irish law by more specific rules: see the
judgment of Bingham L.J. in Interfoto Picture Library Ltd. v. Stilletto Visual
Programmes Ltd.  [1989] Q.B. 433 (C.A.); but contrast Walford v. Miles [1992] 2
A.C. 208 (H.L.). For example, the courts have on occasion limited the right of a party
who is the victim of a slight breach of contract to terminate the contract on that
ground when the real motive appears to be to escape a bad bargain: see Hoenig v.
Isaacs [1952] 2 All E.R. 176 (C.A.), and Hong Kong Fir Shipping Co Ltd. v.
Kawasaki Kisen Kaisha Ltd. [1962] 2 Q.B. 26 (C.A.). Conversely, the victim of a
wrongful repudiation is not permitted to ignore the repudiation, complete his own
performance and claim the contract price from the repudiating party, unless the victim
has a legitimate interest in doing so: see Attica Sea Carriers Corp. v. Ferrostaal
Poseidon Bulk Reederei Gmbh [1976] 1 Lloyd’s Rep. 250 (C.A.). There are many
examples of the courts interpreting the terms of a contract in such a way as to prevent
one party using a clause in circumstances in which it was probably not intended to
apply. The clearest examples of this occur in relation to clauses excluding or limiting
liability (Treitel, Contract 201-222 and Coote [1970] Cambridge LJ 221) but other
terms have been construed similarly: see for example Carr v. JA Berriman Pty Ltd.
(1953) 27 A.L.J.R. 273 (High Court of Australia), where it was held that an architect
under a construction contract could not exercise a power to order work to be omitted
simply in order to give the same work to another contractor who was prepared to do
it for less. Thus to some extent Article 1:201 merely articulates trends already present
in English law. But the English approach based on construction of the agreement is a
weak one as it cannot prevail against clear contrary provisions in the agreement (see
Photo Production Ltd. v. Securicor Transport Ltd. [1980] A.C. 827 (H.L.), clauses
excluding or limiting liability) or even clear implication from the circumstances (Bunge
Corporation v. Tradax SA [1981] 1 W.L.R. 711 (H.L.): right to terminate for breach
which might not have any serious consequences). Thus Article 1:201 represents an
advance on English and Irish law.

4. The Other EU Systems
(a) Sources
Provisions laying down a principle of good faith in the performance of the contract are
found in BELGIUM, FRANCE and LUXEMBOURG, see CC arts. 1134(3);
GREECE: CC art. 288; ITALY: CC art. 1375, and see also art. 1175; THE
NETHERLANDS: BW arts. 6:2 and 248; PORTUGAL: CC art. 762(2); and SPAIN:
CC arts. 7 and 1258 and Commercial Code art. 57.

In the NORDIC countries the principle is recognized by the courts and the
legal writers. Although it has not been expressed in the statutes in the same general
terms as it has in the countries mentioned above, several statutory provisions
presuppose its existence, see for instance Contract Acts § 33 (on validity) and § 36
(see also Ussing, Alm. Del. 23;  Telaranta 344; Ramberg, Avtalsrätt 239). In
AUSTRIA the good faith principle is a generally acknowledged ethical rule (cf. OGH
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29 April 1965, SZ 38/72), which is derived from the Imperial Decree of 1 June 1811,
introducing the General Civil Code, where “the general principles of justice” are
recognized as basis of civil law (cf OGH 7 October 1974, SZ 47/104) and expressly
mentioned as “fair dealing” in the Code: see ABGB §§ 863, 914. Therefrom it is clear
that performance of contractual obligations are subject to “good faith” see Mayrhofer,
20). However, the “good faith requirement” is not as extensively construed as “Treu
und Glauben” in BGB § 242.

As has recently been recognised by the House of Lords in Smith v. Bank of
Scotland 1997 S.L.T. 1061, there is also an underlying principle of good faith in the
SCOTTISH law of contract although it is difficult to find a clear and comprehensive
statement of it in modern law. Many particular examples of reference to bona fides
can be found apart from the class of contracts uberrimae fidei (see Scottish Law
Commission, Defective Consent para. 3.68).

(b) Degree of Penetration
It is not easy to measure and compare how deeply into the contract law the good faith
principle has been integrated in the various legal systems.

The DUTCH BW art. 6:2 uses strong language. Good faith will not only
supplement obligations arising from contract but may also modify and extinguish
them. Under art. 6:2(2) a rule which binds the parties by virtue of law, usage or legal
act does not apply to the extent that under the circumstances this would be
unacceptable under the standards of reasonableness and equity, see also art. 6:248 (see
Hartkamp, Civil Code XXI). In some ways the BW goes further than German law:
under exceptional circumstances arts. 6:2 and 6:248(2) allow the court to replace the
effects of a contract or of a statutory provision by an outcome which it believes to be
more fair and equitable.

Extensive application of the good faith principle is also found in PORTUGUESE and
GREEK law. In Portugal the principle is expressed not only generally in the CC art.
762(2), but also in special provisions such as art. 227 on culpa in contrahendo, art.
239 on omitted terms, art. 334 on abuse of rights and art. 437 on change of
circumstances. In Greece the courts have given the principle as laid down in CC arts.
200, 281, 288 and 388 a broad application, see Full Bench of AP 927/1982, NoB 31
(1983) 214 and AP 1537/1991, Hell, Dni 34 (1993) 318 on the courts' power to
change the terms of the contract, and AP 433/1953, NoB 1 (1953) 747-748, note
Sakketas, on adaptation of money obligations.

Several provisions of the ITALIAN CC refer to good faith and fair dealing, see
on good faith arts. 1337 (negotiation of contracts), 1366 (interpretation) and 1375
(performance). Art. 1175 dealing with obligations in general provides that the debtor
and creditor shall behave in accordance with the rules of fair dealing (correttezza). The
writers point out that good faith and fair dealing are objective concepts which refer to
the behaviour of the honest businessman (Betti 65ff.). They operate as a limitation on
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a party's exercise of his rights and protect the other party's interests in matters other
than the main performance: Castronovo , Protezione passim.

Arts. 1134 of the FRENCH, BELGIAN and LUXEMBOURG CC provide
that contracts must be performed in good faith, and the principle has been extended to
the formation and the interpretation of contracts.  The French courts have not given
the rule the same importance as have the courts of Germany and other countries
mentioned above in the determination of the parties' obligations. However, similar
results have often been obtained without reference to good faith, for instance by using
the well-established theory of abuse of rights (see Malaurie & Aynès, Obligations
50ff.) and apparence. In the last two decades the courts have frequently and openly
used the good faith principle in the determination of the parties' obligations. The
writers invoke the principle in order to impose upon the parties a duty of mutual
loyalty, of information and co-operation and to restrict the operation of clauses
exempting a party from liability for breach of contract, etc., see Malaurie & Aynès,
Obligations no. 622; Marty & Raynaud, Obligations I no. 246; and Cass.com. 22
October 1996, D. 1997 121 (SA Banchereaus v. Sté Chronopost). In BELGIUM the
courts have used good faith extensively to supplement contractual obligations but
have used it to limit obligations only in cases of disproportion and abuse of rights (e.g.
Cass. 17 Sept. 1983, R.W. 1983-84, 1482, R.C.J.B. 1986, 282). The principle is also
applied to contract formation (Cass. 7 February 1994, JTT (1994) 208, RW (1994-
95) 121).  Some of the German ideas described earlier have been accepted. See van
Ommeslaghe, TBBR/RGDC  1987, 101; Fagnart, R.C.J.B. 1986, 285; Dirix
TBH/RDC 1988, 660; M.E.Storme, Invloed; van Gerven & Dewaele 103. The same is
true of SPANISH law. Art 7 of the CC imposes a  duty to act in good faith when
exercising one’s rights. Futhermore, as the FRENCH,BELGIAN and
LUXEMBOURG CCs art. 1135, art. 1258 of the SPANISH CC provides that once a
contract has come into existence the obligations of the contract extends not only to
what is expressly stipulated but also to everything that by the nature of things, good
faith, usage and law is considered as incidental to the particular contract or necessary
to carry it into effect. The Spanish Commercial Code art. 57 requires the parties to
execute commercial contracts in accorance with the standards of good faith (see Lacruz
(-Rams), II, 11, §69, 534).

5. Mandatory
In GERMANY and in the systems mentioned in note 4 above the good faith rule is
mandatory.

Illustration 4 is based on Deutsche Bank v. Beriro (1895) 73 I.T 669, cited in Zweigert
& Kötz 586.
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Article 1:202: Duty to Co-operate

Each party owes to the other a duty to co-operate in order to give full effect to the

contract.

COMMENT

A. The Duty to Co-operate
Each party has a duty to co-operate with the other to secure full performance of the
contract. This includes a duty to allow the other party to perform its obligations and
thereby earn the fruits of performance stipulated in the contract.

Illustration 1: S in Hamburg agrees to sell goods to B in London at a stated
price f.o.b. Hamburg. B fails to nominate a vessel to carry the goods. Such
failure constitutes non-performance of B's obligations under the sales contract
and also infringes this Article by preventing S from performing its own
obligation to ship the goods and thereby earn the contract price. S is excused
from performance under Article 8:101(3) and can terminate the contract and
recover damages.

Illustration 2: B contracts to erect an office building for O. As the result of O's
failure to apply for a building licence, which would have been granted, B is
unable to proceed with the building works. O thereby infringes the
requirements of this Article, whether or not its contract with B imposed on it
an express obligation to apply for the licence. O has no remedy against B for
failing to build and is itself liable to B for breach of contract.

A party has to inform the other party if the other party in performing the
contract may not know that there is a risk of harm to persons or property.

Illustration 3: Subcontractor S of country A is about to send some of its staff
to perform its duty to Contractor C, also from A, to assist in building a dam in
country Y. C learns that the government of Y intends to detain any citizens
from A who are found in Y as hostages, in order to exert pressure on the
government of A to release some of Y's citizens who have been detained in A
charged with terrorism. C has a duty to inform S of the risks involved in
sending its staff to Y.

B. Non-performance of a Collateral Duty
Obstruction of performance may result either from non-performance of a correlative
obligation imposed on a party by the contract or from some other act which, though
not in itself constituting a failure to perform, has the effect of preventing or inhibiting
performance by the other party. For example a party's failure to accept a tender of
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performance constitutes a breach of the duty to co-operate where the other party has
an interest in having such tender accepted.

Illustration 4: S contracts to sell goods to B and tenders delivery in conformity
with the contract. B refuses to accept delivery. This constitutes non-
performance by B, whether or not it has paid for the goods, for S is entitled to
have them taken off its hands by B, thereby avoiding the expense and
inconvenience of disposing of them elsewhere.

Under these Principles failure to co-operate is a breach of a contractual duty,
see Article 1:301(4), and attracts the various remedies prescribed for non-performance
of contract. The debtor also enjoys the rights and immunities conferred by Articles
7:110 and 7:111.

C. Duty to Co-operate Limited to Acts in the Performance of which the
Other Party has an Interest

The duty to co-operate is imposed only for the purpose of giving full effect to the
contract. Accordingly a party does not infringe the duty to co-operate by failing to
perform an act which it has not undertaken to perform and is of no interest to the
other party, for example, a failure to accept a tender of performance by the other
party where that failure is of no consequence to it.

Illustration 5: B buys a theatre ticket  from the S Theatre and pays for it in
advance by credit card. He does not collect the ticket or attend the
performance. This does not constitute a failure to co-operate or any other non-
performance of the contract, for S Theatre, having been paid for the ticket, has
no interest in its collection.

D. Right to Withhold Co-operation
By Article 9:201(1) a party may refuse to co-operate where its co-operation is
dependent on an unfulfilled obligation by the other party, or in cases within Article
9:201(2) (anticipated non-performance by the other party).

Illustration 6: The facts are as in Illustration 1 except that S is given the right
to ship the goods at any time during July or August. B is under no duty to
nominate a vessel until it has received notification from S of the time at which
S intends to ship the goods.

NOTES

1. Civil law countries
In the CIVIL LAW systems the duty to co-operate is derived from the principle of
good faith and fair dealing, see Article 1:201.

Thus under the GERMAN BGB § 242 the debtor and the creditor have a duty
to co-operate in the performance of the contract. For instance, they must both help to
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obtain a permission from a third party or a government authority, where this is
required (see Palandt (-Heinrichs) § 242 no. 3 B b). The duty to co-operate may also
oblige a party to support the other party to a contract when a third party may
threaten his rights, but § 242 BGB does probably not entail a duty to safeguard the
other party's interests in general, see Staudinger (- J Schmidt) § 242, no. 754 with
references. Under AUSTRIAN law, it follows from the requirement of fair dealing
(ABGB § 1914) that the partners to a contract are subject to a collateral contractual
duty to take the necessary efforts to make sure that the contract is correctly
performed.

A similar duty to assist the other party in the performance of the contract, and
derived from the goodfaith principle, is to be found in GREECE, AP 179/1956, NoB 4
(1956) 707, see Tsirintanis II/1 art. 288 no. 6 (1949); ITALY, CC art 1175,  (see
Breccia 413, with references) and Bianca, Il contratto 471- 493; THE
NETHERLANDS, BW arts. 6:2,  6:248, see also 6:58 on mora creditoris;
PORTUGAL, Varela II 13, Costa, Obrigações 872, see also CC arts. 762(2) and 813;
and SPAIN, Diez-Picazo I 733; Lacruz(-Rams), II, 1 Obligaciones, §69, no. 320, 534).

In FRANCE the duty to co-operate has recently been accepted as flowing from the
principle of good faith. The courts have applied it to contracts for the supply of
sophisticated products such as computer software, see Picod JCP 1988 I 3318. In
BELGIUM also good faith has been used as the basis for a duty to co-operate: see
references in note to Article 1:201 above, para. 4(b).

NORDIC statutes do not provide a general duty to co-operate in the performance of
the contract, but this duty pervades the provisions of the Sale of Goods Acts
(DENMARK, 1906; FINLAND and SWEDEN 1987-1990) which in many respects
are considered to provide general principles of contract law. See also the emphasis on
the duty to co-operate in authors such as Taxell, Avtalsrättens normer II and
Wilhelmsson, Perspectives 21.

2. The United Kingdom
ENGLISH law will impose an implied duty to co-operate where this is necessary in
order to give business efficacy to the agreement: see The Moorcock (1889) 14 P.D. 64
(C.A.). Beyond this the attitude of the English courts has not been very consistent.
See Burrows (1968) 31 Modern L.R. 390. The strongest recognition has perhaps been
in relation to contracts of employment: see Secretary of State for Employment v.
ASLEF (No.2) [1972] 2 Q.B. 455 (C.A.).

In SCOTS law a duty to co-operate may be found in the implied terms of the contract,
see Mackay v. Dick & Stevenson (1881) 6 App. Cas. 251 (H.L.), per Lord Blackburn .


